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ORDER GRANTING PLAINTIFF’S MOTION 
 FOR A TEMPORARY RESTRAINING ORDER 

 
I.  INTRODUCTION. 
 

The present suit continues a long-running dispute 

between Plaintiff Malama Makua and the Government as to what 

types of military training may be conducted at Makua Military 

Reservation (“MMR”) in the face of environmental concerns raised 

by Malama Makua.  Given the time constraints presented by the 

present motion for a temporary restraining order, the facts of 

the case are recounted here in extremely limited form. 

In light of a July 2003 fire and the discovery of new 

endangered species in MMR, the Army reinitiated formal 

consultation with the Fish and Wildlife Service (“FWS”) to 

determine what types of military exercises were permissible at 

MMR.  This formal consultation is ongoing, and no Biological 



Opinion has yet been issued by FWS.  Prior to reinitiating formal 

consultation, the Army did not conduct its own Biological 

Assessment (“BA”) of the impact of training. 

Malama Makua now moves for a temporary restraining 

order and a preliminary injunction enjoining the Marine Corps 

from conducting a platoon-level live-fire exercise, scheduled for 

March 24 to 26, 2004, at MMR.  The court grants the portion of 

the motion that seeks a TRO and schedules a further hearing on 

the matter of a preliminary injunction. 

II.  STANDARD OF REVIEW. 

The standard for granting a TRO is identical to that 

for a preliminary injunction.  Arakaki v. Cayetano, 198 F. Supp. 

2d 1165, 1173 (D. Haw. 2002).  To obtain a TRO, a party must 

demonstrate either: 1) probable success on the merits and 

irreparable injury; or 2) sufficiently serious questions going to 

the merits to make the case a fair ground for litigation, with 

the balance of hardships tipping decidedly in favor of the party 

requesting relief.1  Topanga Press, Inc. v. City of Los Angeles, 

989 F.2d 1524, 1528 (9th Cir. 1993), cert. denied, 511 U.S. 1030 
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1 Traditionally, there were four factors to be considered in 
deciding whether an injunction or restraining order should issue: 
1) the likelihood of the plaintiff’s success on the merits; 
2) the threat of irreparable harm to the plaintiff if the 
injunction is not imposed; 3) the relative balance of the harm to 
the plaintiff and the harm to the defendant; and 4) the public 
interest.  Alaska v. Native Vill. of Venitie, 856 F.2d 1384, 1388 
(9th Cir. 1988).  These factors have been collapsed into the 
current test.  See id. 



(1994).  These two formulations represent two points on a sliding 

scale, with the required degree of irreparable harm increasing as 

the probability of success decreases.  Miller v. Cal. Pac. Med. 

Ctr., 19 F.3d 449, 456 (9th Cir. 1994).  These formulations are 

not separate tests, but the extremes of a single continuum.  Los 

Angeles Mem’l Coliseum Comm’n v. Nat’l Football League, 634 F.2d 

1197, 1201 (9th Cir. 1980).   

“If the balance of harm tips decidedly toward the 

plaintiff, then the plaintiff need not show as robust a 

likelihood of success on the merits as when the balance tips less 

decidedly.”  Alaska v. Native Vill. of Venitie, 856 F.2d 1384, 

1389 (9th Cir. 1988) (quoting Aguirre v. Chula Vista Sanitary 

Serv., 542 F.2d 779 (9th Cir. 1976)).  If the plaintiff shows no 

chance of success on the merits, the injunction should not issue. 

 Moreover, under any formulation, the moving party must 

demonstrate a “significant threat of irreparable injury.”  

Arcamuzi v. Continental Air Lines, Inc., 819 F.2d 935, 937 (9th 

Cir. 1987).  Finally, a plaintiff must do more than merely allege 

imminent harm sufficient to establish standing; he or she must 

demonstrate immediate threatened injury to obtain preliminary 

injunctive relief.  Associated Gen. Contractors of Cal., Inc. v. 

Coalition For Econ. Equity, 950 F.2d 1401, 1410 (9th Cir. 1991), 

cert. denied, 503 U.S. 985 (1992).2 
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2 The court, of course, notes that there is a separate 



III.  ANALYSIS. 

There are three primary disputes between the parties.  

First, the parties dispute whether the Government is required to 

do a BA of the potential environmental harm from live-fire 

military training at MMR.  Second, the parties dispute whether 

the proposed training exercise may take place before formal 

consultation is completed and a Biological Opinion is issued.  

Third, the parties disagree about whether the proposed training 

violates a stipulated order entered in a related case that 

outlines the training that may occur at MMR. 

A. Necessity of a Biological Assessment. 

                                                                  
standard that applies to motions for injunctive relief under the 
Endangered Species Act (“ESA”).  See Sierra Club v. Marsh, 816 
F.2d 1376, 1383 (9th Cir. 1987).  However, as the court’s ruling 
turns largely on a stipulated order, as discussed below, and 
relies only partly on the ESA, the court applies the traditional 
standard for a TRO.  
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 The Government contends that a BA is unnecessary.  

First, the Government notes that the purpose of a BA is to 

determine whether formal consultation is needed; as formal 

consultation is already underway, there is, according to the 

Government, no need for a BA.  Id. at 8.3  Moreover, the 

Government says, a BA is only required when the government action 

is a “major construction” activity, which is not the case here.  

Gov. Supp. Brief at 2.4  Malama Makua contends that a BA is 

required even when formal consultation has commenced.  Pl. Supp. 

Brief at 6.  Malama Makua further argues that the regulation 

limiting the BA requirement to major construction is invalid 

because it conflicts with clear statutory language making a BA 

generally required.  Malama Makua says its position is bolstered 

by the legislative history of the ESA.  Id. at 3.5  

                     
3 See Thomas v. Peterson, 753 F.2d 754, 763 (9th Cir. 1985) 

(implicitly noting that a BA is used, at least in part, to 
determine whether formal consultation is needed, but not directly 
addressing whether a BA must be done if formal consultation has 
begun without a BA). 

4 Pursuant to 50 C.F.R. 402.12(b), a BA is “required for 
federal actions that are ‘major construction activities.’”; see 
also Water Keeper Alliance v. United States Department of 
Defense, 271 F.3d 21, 31-32 (1st Cir. 2001) (holding that a BA is 
only required for major construction activity). 
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5 Pursuant to 16 U.S.C. § 1536(c)(1), “each Federal agency 
shall, with respect to any agency action of such agency” conduct 
a BA.  The court has found no case directly addressing whether 
the regulation requiring BA’s only for major construction 
activity is valid, though The Hawksbill Sea Turtle v. Federal 
Emergency Management Agency, 11 F. Supp. 2d 529, 546-47 (D.V.I. 
1998), does address the validity of the regulation in a slightly 



B. Propriety of Conducting Training Before Formal 
Consultation is Completed.                      

 

                                                                  
different context. 
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Malama Makua argues that the Government may not conduct 

the proposed training until formal consultation has been 

completed, because the Government cannot guarantee that the 

training will not cause irreparable damage to endangered species. 

  Pl. Reply at 5.6  The Government contends that the Army’s 

determination, in which the Fish and Wildlife Service concurs, 

that no irreparable and irreversible effect is likely to occur 

permits the proposed training exercise even though the 

consultation process has not been completed.7  

                     
6 See Conner v. Burford, 848 F.2d 1441, 1455 n. 34 (9th Cir. 

1988) (parties must ensure “that the status quo will be 
maintained during the consultation process”). 

7 See Pacific Rivers Council v. Thomas, 30 F.3d 1050, 1057 
(9th Cir. 1994) (during formal consultation, an agency may move 
forward as long as the action is not “an irreversible and 
irretrievable commitment of resources as prohibited by § 7(d);” 
see also Greenpeace v. Nat’l. Marine Fisheries Service, 106 F. 
Supp. 2d 1066, 1075 n. 6 (W.D. Wash. 200) (permitting 
intermediate “non-jeopardizing activities,” but issuing an 
injunction because the agency could not “‘insure’ that these 
fisheries will not likely jeopardize” the habitat). 
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C. Because It Is Likely that the Proposed Training 
Violates the Stipulated Order, the Court Need Not 
Rule on the Above Issues.                         

 
The cases relied on by the parties in their discussions 

of the above issues do not involve an agreement or an order 

addressing the very circumstances in issue.  Here, there is a 

stipulated order outlining the type of training permitted at MMR. 

 See Settlement Agreement and Stipulated Order, filed in Malama 

Makua v. Rumsfeld, Civ. No. 00-00813 SOM/LEK (D. Haw. October 4, 

2001).  That order was entered in a case involving the same 

parties and involving alleged NEPA violations relating to live-

fire exercises at MMR.  If the Government seeks to modify the 

agreement, it bears the burden of demonstrating the safety of the 

exercise.  Id. ¶ 4(c). 

The stipulated order outlines the type of exercises 

permitted at MMR and states that the exercises described are “the 

most intensive use proposed for the facility.”  See Supplemental 

Environmental Assessment (“SEA”) For Routine Training at Makua 

Military Reservation at 15.  The kind of exercise outlined in the 

SEA involves an estimated 36 60-mm mortars.  Id. at 129.  The 

proposed exercise involves the use of approximately 110 60-mm 

mortars.  The Government argues that, though more 60-mm mortars 

will be used in the exercise it hopes to conduct next week, fewer 

troops will be used in the proposed platoon-size exercise than in 

the company-size exercise envisioned in the SEA.  Thus, the 
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Government says, the environmental impact of the exercise planned 

for next week will be less than that contemplated by the 

stipulated order.  Moreover, the proposed exercise will not use 

other armaments permitted under the SEA, reducing the intensity 

of the proposed exercise.  However, the 60-mm shells have a 

history of igniting fires at MMR.  Tripling the number of these 

shells used in a training exercise appears to be a modification 

of the stipulated order.  See Pl. Ex. 12.8   

                     
8 The Government did not contest Malama Makua’s assertion 

that the placements of the firing positions for the mortar rounds 
in the proposed exercise, placements not envisioned in the SEA, 
increase the likelihood of damage to endangered species and 
cultural sites. 
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Everyone acknowledges the need for military training, 

but, in the ESA, Congress has charged the court with giving the 

highest priority to protecting endangered species.  See TVA v. 

Hill, 437 U.S. 153, 194 (1978) (recognizing that Congress has 

made it “abundantly clear” that the balance has been struck in 

favor of protecting endangered species).  This priority may be 

trumped through a statutory procedure applicable to national 

emergencies, but the Government has not invoked that procedure.  

Because the Government is seeking to modify a stipulated order, 

it has the burden of demonstrating that a modification of the 

agreement is warranted.  It does not meet that burden.  Malama 

Makua shows that the balance of hardships tips sharply in favor 

of an injunction, as species could be permanently destroyed by 

the proposed training.9  The court therefore issues a temporary 

restraining order against the proposed live-fire training that is 

currently scheduled for March 24 to 26, 2004. 

IV.  CONCLUSION. 

                     
9 The Marines have not used MMR for over five years.  

Moreover, though the platoon to be trained is a rapid reaction 
force, it is not currently scheduled for specific deployment.  
Finally, the Government has not established that Oahu is the only 
place that this training can occur. 
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The Government is hereby temporarily restrained from 

conducting the planned exercise for MMR from March 24 to 26, 

2004, to the extent it involves live-fire training that deviates 

from the training permitted in the stipulated order or court-

approved modifications thereof.  As presently proposed, the live-

fire training set for March 24 to 26, 2004, does so deviate.  

This order remains in effect until the earlier of modification by 

the court of this order or disposition of the preliminary 

injunction motion.  The court will hold a hearing on Malama 

Makua’s motion for a preliminary injunction on Monday, April 19, 

2004, at 1:30.  Supplemental briefs may be filed by the parties 

no later than April 12. 

IT IS SO ORDERED. 

DATED:  Honolulu, Hawaii, March 19, 2004. 
 
 

______________________________ 
       SUSAN OKI MOLLWAY 

UNITED STATES DISTRICT JUDGE 

 

Malama Makua v. Rumsfeld, Civ. No  04-00176; ORDER GRANTING 
PLAINTIFF’S MOTION FOR A TEMPORARY RESTRAINING ORDER. 
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